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BEElim) edlments 10 Federal
Siifia -egles to Pi%&x:t Wetlan

- .'_.éng"'JudiciaI Interpretations ofi the
KEY jl{% '-dictional terms of Section 404

= \/\ zli ars of the United States”
lscharge of Dredged Material

=" ._hese Decisions Represent a Triumph of

- e

~ an Approach to Statutory Interpretation:
- “Aggressive Textualism”
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=l .and Functional Approaches,.

SVIHEZOMNCERNLUNY/ reaction to strong “formalism,” whichi was seen as
RGOS TECIE :co Cengressional efforts to |mplement progressive social
clle) _e_ _ mlc programs.
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= =0 o] ‘,i @SlVlsts emphasized that Courts should “interpret the words of
e le statute . . . so as to carry out the purpose as best it can, making
= g(jIe;- however that it does not give the words . . . a meaning they

— will'not bear.” (Hart and Sachs)

® Courts viewed as facilitator and faithful servant of Congressional
design.



Reaciior to Uefietl “_activism”
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JrooJJvJJm Iewed as unrellabTe"‘oT'ﬁ'alve PEcause statutes den't have
HiEigEEntifianie purposes. . Udliciasre jance 0 read statuteny PUrpesES
Iscearn Jrg IJ[ MEaREN RSt e IIGRrEHSKEtAa T tiETCo S Wi
s{iloSULIILERE oW preferred poI|C|es Or “purposes,” Ignoring the many
\JrAIElE e €0 ; Premises and comncessions made by Congress in creating
[

IELOIH/AC! omal pregrams.
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Trie ,'O':‘S"E_E L ‘de o statutory meaning Is the language of the statute itself.
WIIIERContext is important, it should not be the primary lens through which
me ,J;,n;gg ege off a statute should be interpreted. Instead, the “ordinary
MEANIG® of statutery terms should be honored and given legal effect.
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'*.:'qurts viewed not as facilitators of Congressional purposes because such
purposes are mostly indeterminate. Instead, courts are viewed as enforcing
congressional bargains among competing interests. They are, in effect,
“cops on the beat,” policing regulatory programs to ensure the bargamed—
for limits on regulatory authority are respected and robust.
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9eyjon.and Strong Dg%@@@;;,
JEncy Interprétations of Statutes

OEVoEStabliShes a rulerof strong deference to a
EESOEIEDIE pollcy -driven, agency interpretation of a
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o premised on the notion that when Congress
Usts anr agency with authority to implement a

— Ch e\ﬁ
— ent
= ;@fé" |atory: program, it is the politically accountable

f:a- agency, not the unaccountable judiciary, who should
- resolve statutory ambiguity. The strong deference rule
= thus IS a hedge against judicial policy making, or

“activism”



lexialism and Purposivismiiiiithes
~ Post-CGhevron Erak

3
SiEOIyALEXE, Permitting judges, under Chevron “Step One,” to
SSSWULERHEI Interpretation of what they view as the
sSRebIotious™ language of a statute for an agency’s more
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GIEssiveriextualists” may tend to find more clarity in
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ali poelicy-driven interpretation.
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“Purposivists,” by contrast, tend to see statutory interpretation
-as a contextual, policy-driven enterprise. As a consequence,
purpesivists may tend to find statutory ambiguity more often
than aggressive textualists, necessitating strong deference to
an agency’s policy-driven interpretations under Chevron’s “Step
Two.”



Agpjessive extualism and Purpos in__

tie ‘ect_i_on‘zl@!éentext: Rapanos
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NWWhaEconstitl e watersiof the United States™”
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-"';ﬂ;lﬁ‘stice Scalia (anadmitted aggressive textualist)
@] nNbS on} qc aUSIbIe Interpretation, the phrase ‘the waters ofi the United States’

mrlurlpz hose relatively permanent, standing or contlnuously flowing bodies of
vvrnzer rm ,ﬁre described in Webster’s dictionary as “waters.”

== ""gf j}'ﬂrhese wetlands with a continuous surface connection to” Webster's

— —dic jonany’s “waters” “implicate the boundary- drawmg problem of Riverside Bayview
__‘"" ~ Homes” for which the Corps’ “ecological judgments” are owed strong Chevron
— "d"fe rence (Rverside Bayview Homes).
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> Strikingly, Justice Scalia concludes that the Corps’ and EPA’s ecological judgments are
e relevant only for wetlands that implicate this “boundary-drawing problem” —i.e.,
wetlands with a continuous surface connection to “waters.”
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AGGrEssive Text_uallsm and Purposi
the Post Ch@ﬁ‘aan Era 1081105
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el ustice Breyer
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AV \/Jr‘v\j-e the statute rests in part on the nature of the problem.
IHENSTELE seeks to ‘restore and maintain the chemical, physical,
gneiielegical integrity of the Nation’s waters.” . . . Congress might
WEllTave deCIded the only way to achieve this goal IS to write a
Stattier. . . broadly and to leave the enforcing agency with the task
C ae:stnctlng [its] scope .

- -.-_;_.
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ﬁ = “If one thing is clear, it is that Congress intended the Army Corps of

'Englneers to make the complex technical judgments that lie at the
heart of [jurisdictional issues under the Clean Water Act]. .
[Having] courts . . . make ad hoc determinations [will] run the risk
of transforming scientific questions into matters of law. That Is not
the system Congress intended.”
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reguires a permit for the * ‘discharge of
I J f|II material”

r fie 1 e’ Does the release of excavated or
’.é'. = dredged material during mechanized

-._-—-'I"

— :_Féndclearlng activities, the purpose of which

S—

= | “often is to eliminate wetland characteristics, a
regulable “discharge of dredged material”?



Djscharge of Dredged Matefial: o

The StatUTGT-y FrameWork

SR DISCHENJE of apollltant™ defined as the “any additienr e any
oolltEzpeiglie the navigable waters™

=

-
g S '_ =

> “Bll j-ta m_-"r‘o to Include “dredged spoils”

= Q_JJ estatutory clues: Section 404 provides that the discharge of
=dredged or fill material from a list of specific activities, such as
7'_'_;,' ermal farming, silviculture, and ranching” “is not prohlblted or
= subject to regulation,” but goes on to say that “[a]ny discharge of
dredged or fill-material into the navigable waters incidental to any
= Factlwty having as Its purpose bringing an area of the navigable
waters into a use to which it was not previously subject, where the
flow or circulation of navigable waters may be impaired or the reach
of such waters be reduced, shall be required to have a permit. “
This latter provision is known as the “recapture provision”



REGUisiCRyANEatment of D%of Dredged Material:
| An Abbreviated History _

1986 Rule

Tulloch |
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National Mining Association (1998):




PISEHENGESIOff Dredged Material: Abbreviated Historical EVolUiie _J-,“- l

NAHB (2007):




NAHBHZISVIENG ASSOC/alion. AN EXEICISE 1IN
Agaressive liextualis
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“laigiel=p]i el"‘ liback™ results from an actIV|ty deS|gned [0 remove, not add; materlal ({0)
Welenusepresents anetwithdravwal, netianiaddition’” and thusiis net a. “discharge
f d‘redge c| mruenrnl

RECOONIZESTT ’r%, : materiall removed fromi a wetland undergoes a “legal
MEIZMeIPHeSIST and hecomes a “pollutant,” but refuses to recognize that its
Reuental el se back into the wetland is an “addition” because no additional
IELEIRAINS mf-’ o) uced Into the wetland.

ﬂjfe prowsmn ’ dismissed because the activities “may also produce actual
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T eus1y hoewever, “sidecasting” is an “addition” and “[s]ince the Act sets out no
ﬁ'*‘:brlght line between incidental fallback on the one hand and regulable redeposits on
— - the ether, a reasoned attempt by the agencies to draw such a line would merit
-~ considerable deference.”

e Court appears to be concerned that the Corps’ real purpose is not to regulate
“discharges” but to regulate “dredging,” which is subject to regulation under a
different, more limited statutory program that does not extend to wetlands.

e Court appears unconcerned that its ruling will frustrate the CWA's purpose to restore
and maintain the chemical, physical, and biological integrity of jurisdictional wetlands.
In fact, there is no mention of this expressly stated purpose.



i

Disclyarges of Dredged Material:

npesmsm?%@itsme the

e ——— —

P

 United States v. Deaton (4% Cir. 2000)

L!

“The ]rlee tha t there could be an addition off a pollutant without an addition
FINMAlEaINSEEMS to UsS entirely unremarkable, at least when an activity
WEISTONS e material frem a nonpollutant into a pollutant™

- {.L_. .
lizés that redeposited dredged material may have the same effect on
1ds as material from a source other than the wetland, and concludes
urely Congress would not have used the word ‘addition’ (in ‘addition of
e pollutant’) to prohibit the discharge of dredged spoil in a wetland, while
%: ntending to prohibit such pollution only when the dredged material comes
: ﬁ:g_m outside the wetland.
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- ®  Reasoning of Deaton followed by the Seventh Circuit (Greenfield Mills), Ninth Circuit
(Boraen Ranch), and Tenth Circuit (Hubenka).

e But, under National Mining Assn, Corps is subject to a nationwide injunction
prohibiting enforcement of the Tulloch Rule.
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1I's definition of “incidental fallback” improperly
0 “small volumes”; incidental fallback must

W |th reference to “(1) the time the material is

pefore being dropped to earth and (2) the distance

e veen the place where the material is collected and

= the place where it is dropped.”

~orps advised to reconsider statement regardlng use of
p: - mechanized earth-moving equipment because “agencies
~ ~ cannot require ‘project-specific evidence’ from projects

over which they have no jurisdiction.”
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Trie Tritingle h of Aggresswe Textualis
ifie Sitle versmn of%a:utory O J' \Ves

SOIMINECINELERE/IVINEg enc Natornal Assa o5 ome suaers|eave: the Section 404
Progrel e tate of Inceherency, giving Incentives to developers to aveid regulatory
SCAUENY o/ ‘thelsimple expedient of selecting one method of draining or clearing over
ZBIETSEVEN tholighl these. differing methods cannot be meaningfully distinguished
froem el 3r*1erm Perspective. These decisions, in an effort to place a legal boundary
OIIRUHIES Qorr 7 jurisdiction, have instead dictated a policy choice to the Corps — a
goligyt at-eddly’ subverts ‘textually explicit statutory objectives and displaces the
EXIOEITIS of theragencies in favor of formal legal categories devoid of practical
lus_r, cation.

-;__: ' *_s;]u‘trce Breyer noted'in Fapanos. “The statute seeks to ‘restore and maintain the
—— chemlcal physical, and biological integrity of the Nation’s waters.’ . . . Congress
~ ~  might well'have decided the only way to achieve this goal is to write a statute .
- breadly and to leave the enforcing agency with the task of restricting [its] scope
~ If one thing Is clear, it is that Congress intended the Army Corps of Engineers to
make the complex technical judgments that lie at the heart of [jurisdictional issues
under the Clean Water Act]. . [Having] courts . . . make ad hoc determinations
[will] run the risk of transforming scientific questions into matters of law. That is not

the system Congress intended.”
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