
  

CLEAN WATER RULE COMPARED WITH OLD RULE DEFINING “WATERS OF THE UNITED STATES” 

 

Rule Topic Old Rule Clean Water Rule (CWR) 

Traditional Navigable 
Waters (TNWs) 

Jurisdictional. Jurisdictional; same text as old rule. 

Interstate Waters Jurisdictional.  Jurisdictional; same text as old rule. 

Territorial Seas Jurisdictional. Jurisdictional; same text as old rule. 

Impoundments of 
Jurisdictional Waters 

Jurisdictional. Jurisdictional; same text as old rule. 

Tributaries Jurisdictional.  “Tributary” not defined. Jurisdictional.  CWR defines “tributary” for first time, as a water with bed/banks and 
OHWM that contributes flow to TNW, interstate water, or territorial sea.   Tributary may 
be natural, man-altered, or man-made.  No minimum flow established, but sufficient flow 
necessary to create required physical characteristics. 

Adjacent 
Wetlands/Waters 

Adjacent wetlands jurisdictional.  
“Adjacent” defined as bordering, 
contiguous, or neighboring; wetlands 
behind berms, dikes, and the like are 
adjacent. 

Adjacent waters are jurisdictional. Definition of “adjacent” retained, including waters 
bordering or contiguous or behind berms being adjacent.   Defines “neighboring” for first 
time as including waters within 100 feet of a traditional navigable water, interstate water, 
territorial seas, impoundment of jurisdictional waters, or tributary, or within 100-year 
floodplain to a maximum of 1,500 feet of the ordinary high water mark, or within 1,500 
feet of the high tide line. Entire water is “adjacent” if all or part bordering, contiguous, or 
“neighboring.”  Waters part of an ongoing farming, ranching, or silvicultural operation are 
not “adjacent,” but may be jurisdictional based on a case-specific analysis. 

“Isolated” or “Other” 
Waters 

Jurisdictional where the water’s use or 
destruction could affect interstate 
commerce. 

Waters are jurisdictional where found on a case-specific basis to have a significant nexus.  
Applicable only to: 

 Waters categorically “similarly situated”—prairie potholes, Carolina and Delmarva 
bays, pocosins, western vernal pools in California, and Texas coastal prairie 
wetlands. 

 Waters within the 100-year floodplain of a TNW, interstate water, or territorial sea. 

 Waters within 4,000 feet of a traditional navigable water, interstate water, 
territorial seas, impoundment of jurisdictional waters, or tributary.  

Exclusions from Waters 
of the US 

Excluded prior converted cropland and 
waste treatment systems from 
jurisdiction. 

Excludes waters non-jurisdictional under old rule: 

 Prior converted cropland 

 Waste treatment systems 
 

For the first time in rule, excludes certain ditches: 

 Ephemeral ditches not excavated in or relocating a tributary 

 Intermittent ditches not excavated in or relocating a tributary, or draining a 
wetland 



  

 Ditches that do not contribute flow, either directly or through another water, to a 
TNW, interstate water, or the territorial seas 
 

For the first time in rule, excludes waters non-jurisdictional under past practice: 

 Artificially irrigated areas that would revert to dry land should irrigation cease 

 Artificial lakes and ponds created in dry land 

 Artificial pools created in dry land 

 Small ornamental waters created in dry land 

 Water-filled depressions created in dry land incidental to mining or construction 
activity 

 Erosional features that do not meet the definition of “tributary,” non-wetland 
swales, lawfully constructed grassed waterways 

 Puddles 

 Groundwater 

 Stormwater control features created in dry land 

 Wastewater recycling structures created in dry land 

Note:  This table is for comparison purposes only and does not substitute for text in the Clean Water Rule and preamble. 

 


