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1

"The Agency . . . requests comment on whether it should rescind its June 7, 2019 

guidance upon completion of this rulemaking or whether separate guidance 

would be helpful on implementation of the provisions that are finalized in this 

proposal." 44083 15 D. Guidance Document Background Specific

1

"The EPA solicits comments from state and tribal governments, and the public at 

large regarding the need for, and potential benefits of, a consistent, national and 

state regulatory approach to section 401 and how the EPA may best promote 

such consistency." 44084 16

E. Effect on Existing 

Federal, State and 

Tribal Regulations Background Open

2

"[W]hether its proposed regulations appropriately balance the scope of state 

authority under section 401 with Congress’ goal of facilitating commerce on 

interstate navigable waters, and whether they define the scope in a manner that 

would limit the potential for states to withhold or condition certifications such 

that it would place undue burdens on interstate commerce." 44087 28 F. Legal Background Background

Legal analysis of 1) whether EPA's  

proposed regulations appropriately 

balance the scope of state authority 

under section 401 with Congress’ 

goal of facilitating commerce on 

interstate navigable waters and 2) 

whether the proposal defines the 

scope in a manner that would limit 

the potential for states to withhold or 

condition certifications such that it 

would place undue burdens on 

interstate commerce.  Specific

1

"[W]hether the proposed approach appropriately captures 

the scope of authority for granting, conditioning, denying, and waiving a section 

401 certification." 44094 54

6.a. Legal Construct for 

Proposed Rule; Scope 

of Certification Background

Whether the proposed approach 

appropriately captures 

the scope of authority for granting, 

conditioning, denying, and waiving a 

section 401 certification Specific

1

"When states or tribes enact CWA regulatory provisions as part of a state or tribal 

program, including those designed to implement the section 402 and 404 permit 

programs and those that are more stringent than federal requirements, those 

provisions require EPA approval before they become effective for CWA purposes. 

Because the EPA interprets “appropriate requirements” to mean the regulatory 

provisions of the CWA, it follows that those would necessarily be EPA-approved 

provisions. // Whether this interpretation is a reasonable and appropriate 

reading of the statute and related legal authorities." 44095

59 (context 57-

59)

6.a.i. Legal Construct 

for Proposed Rule; 

Scope of Certification;  

Water Quality Background Additional Legal Consideration Specific

1

EPA seeks public comment on the following proposed interpretation: "While § 

401(d) permits a State to place conditions on a certification to ensure compliance 

of the ‘applicant’[,] those conditions must still be related to discharges.” PUD No. 

1, 511 U.S. at 726-27 (Thomas, J., dissenting). The EPA proposes to conclude that 

this interpretation is a reasonable and appropriate reading of the statute and 

related legal authorities. . . ."

Congress "used the term 'discharge' to frame 

the scope of the certification requirement 

under the Act." 44097 64

6.a.ii. Legal Construct 

for Proposed Rule; 

Scope of Certification;  

Activity v. Discharge Background

Review of whether this interpretation 

is a reasonable and appropriate 

reading of the statute and related 

legal authorities. Specific

1

Comment on EPA's proposed interpretation of the CWA and the prevailing case 

law as discussed above in section II.F.1 and II.F.4 in this preamble.

"The Agency solicits comment on its proposed 

interpretation of the CWA and the prevailing 

case law as discussed above in section II.F.1 

and II.F.4 in this preamble." 44097 66

6.a.ii. Legal Construct 

for Proposed Rule; 

Scope of Certification;  

Activity v. Discharge Background Review of listed prevailing case law Open

1

"The Agency solicits comment on an alternate interpretation of the text of 

section 401(d) suggested by language in the PUD No. 1 majority opinion." 

Alternate interpretation of the text that would allow imposition of effluent 

limitations and other similar conditions that address the water quality-related 

effects of “the activity as a whole,” and not just “the discharge,” provided such 

effluent limitations and other conditions are based on “water quality 

requirements” as defined in this proposal.  

"EPA is also seeking comment on an 

alternate interpretation of the text that 

would allow imposition of effluent 

limitations and other similar conditions 

that addess the water quality-related 

effects of 'the activity as a whole,' and 

not just 'the discharge,' provided such 

effluent limitations and other conditions are 

based on 'water quality requirements' as 

defined in this proposal." 44097 66-67

6.a.ii. Legal Construct 

for Proposed Rule; 

Scope of Certification;  

Activity v. Discharge Background Alternative

Review of alternate interpretation of 

the text of section 401(d) suggested 

by language in the PUD No. 1 

majority opinion. Specific

1

Comment on this revised interpretation of the CWA and associated case law 

discussed in this section: "EPA proposes to conclude that section 401 is a 

regulatory provision that creates federally enforceable requirements and its 

application must therefore be limited to point source discharges to waters of the 

United States. This proposed interpretation is consistent with the text and 

structure of the CWA as well as the principal purpose of this rulemaking, i.e., to 

ensure that the EPA’s regulations (including those defining a section 401 

certification’s scope) are consistent with the current CWA. "

"[T]he EPA is proposing to interpret section 

401 differently than the Supreme Court did in 

Pud No. 1" because court relied on its own 

reasonable interpretation. // "The EPA 

proposes . . . that section 401 . . . [must be] 

limited to point source discharges to waters 

of the United States." // "The Agency solicits 

comment on this revised interpretation of 

the CWA and associated case law 

discussed in this section." 44099 71

6.a.iii. Legal Construct 

for Proposed Rule; 

Scope of Certification;  

Discharges from Waters 

of the US Background

Comment on revised interpretation 

of the CWA and associated case law 

discussed in this section. Specific

1

Comment on this plain language interpretation of the statute: "[T]he EPA 

proposes to conclude that a certifying authority must act on a section 401 

certification within a reasonable period of time, which shall not exceed one year 

and that there is no tolling provision to stop the clock at any time. The Agency 

requests comment on this plain language interpretation of the statute." 44099 72

6.b. Legal Construct for 

Proposed Rule; 

Timeline for Sec 401 

Certification Analysis Background

Comment on the plain language 

interpretation of the statute. Specific

1

"The Agency requests comment on all aspects of this effort to modernize and 

clarify its section 401 regulations, including any specific suggestions on how any 

of the proposed definitions or other requirements might be modified to 

implement Congress’ intent in enacting section 401." 44099 74 III. Proposed Rule Proposed Rule Additional Legal Consideration

Seeks suggestions to 

modify definitions Open
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1

"The EPA solicits comment on whether the Agency should include additional 

procedures in its final regulations to ensure that the public is appropriately 

informed of proposed federally licensed or permitted projects, potential 

discharges, and related water quality effects. At a minimum, such procedures 

could include public notice and hearing opportunities, but they could also include 

mechanisms to ensure that the certifying authority is in a position to 

appropriately inform the public, as required  by section 401(a)(1). Such 

mechanisms could focus on how and when the certifying authority is notified of 

potential certification requests and what information may be necessary for the 

certifying authority to act on a request."

44099-

44100 74 III. Proposed Rule Proposed Rule 

Suggestions for additional 

procedures in its final 

regulations to ensure that 

the public is appropriately 

informed of proposed 

federally licensed or 

permitted projects, 

potential discharges, and 

related water quality 

effects Open

1

"Agency also solicits comment on whether it would be appropriate or necessary 

to require certifying authorities to submit their section 401 procedures and 

regulations to the EPA for informational purposes." 44100 75 III. Proposed Rule Proposed Rule 

Any legal insights into 

requirements for 

submission Specific

1

"The EPA requests certifying authorities and project proponents to submit 

comment on prior experiences with undertaking the certification process and 

later determining that the proposed federally licensed or permitted project would 

not result in an actual discharge." 44100 76

III.A. Proposed Rule; 

When Section 401 

Certification is Required Proposed Rule 

Comment on prior 

experiences with undertaking 

the certification process and 

later determining that the 

proposed federally licensed 

or permitted project would 

not result in an actual 

discharge Open

1

"The EPA also requests comment on whether there are specific procedures that 

could be helpful in determining whether a proposed federally licensed or 

permitted project will result in an actual discharge." 44100 76

III.A. Proposed Rule; 

When Section 401 

Certification is Required Proposed Rule 

Suggestions for specific 

procedures that would be 

helpful in determining 

whether a proposed federally 

licensed or permitted project 

will result in an actual 

discharge Open

1

"[T]he EPA requests comment on how project proponents may establish for 

regulatory purposes that there is no potential discharge and therefore no 

requirement to pursue a section 401 certification." 44100 76

III.A. Proposed Rule; 

When Section 401 

Certification is Required Proposed Rule Open

1

Requests comment identifying other federal licenses or permits that may trigger 

the section 401 certification requirement.  "The most common examples of 

licenses or permits that may be subject to section 401 certification are CWA section 

402 NPDES permits in states where the EPA administers the permitting program, 

CWA section 404 permits for the discharge of dredged or fill material, RHA sections 

9 and 10 permits issued by the Corps, and hydropower and interstate natural gas 

pipeline licenses issued by FERC." // "The Agency is not proposing to further 

define this list but requests comment identifying other federal licenses or 

permits that may trigger the section 401 certification requirement."

"Unlike other CWA regulatory programs . . . 

The EPA proposes that section 401 be 

triggered by an unqualified discharge, rather 

than by a discharge of pollutants." // "The 

[Supreme Court in S.D. Warren Co.]  

concluded that Congress intended [the term 

discharge] to be broader than the term 

discharge of pollutants  that is used in other 

provisions of the Act, like section 402." // "EPA 

proposes that to trigger section 401 a 

discharge must be from a point source." // 

"The CWA does not list specific federal licenses 

and permits that are subject to section 401 

certification requirements, instead providing 

that section 401 applies when any activity that 

requires a federal license or permit  may result 

in a discharge into waters of the United 

States."

44100-

44101 78

III.A. Proposed Rule; 

When Section 401 

Certification is Required Proposed Rule 

Identify relevant specific 

federal licenses or permits Specific

Request for Certification : "If the State, interstate agency, or Administrator, as 

the case may be, fails or refuses to act on a request for certification , within a 

reasonable period of time (which shall not exceed one year) after receipt  of 

such request, the certification requirements of this subsection shall be waived 

with respect to such Federal application." Defines: Request for Certification 44101 79

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule 

Definition of Request for 

Certification

3

Whether this list of documents and information (see below) is appropriately 

inclusive, and whether it is specific enough to inform project proponents of the 

submittal requirements, and whether it is clear enough to avoid subjective 

determinations by a certifying authority of whether submittal requirements have 

been satisfied. "The EPA acknowledges that not all proposed projects may be 

subject to monitoring or treatment for a discharge (e.g., section 404 dredge or fill 

permits rarely allow for a treatment option).  Certification request means a 

written, signed, and dated communication from a project proponent to the 

appropriate certifying authority that:  1. identifies the project proponent(s) and a 

point of contact;  2. identifies the proposed project; 3. identifies the applicable 

federal license or permit;  4. identifies the location and type of any discharge that 

may result from the proposed project and the location of receiving waters;  5. 

includes a description of any methods and means proposed to monitor the 

discharge and the equipment or measures planned to treat or control the 

discharge;  6. includes a list of all other federal, interstate, tribal, state, territorial, 

or local agency authorizations required for the proposed project, including all 

approvals or denials already received; and 7. contains the following statement: 

‘The project proponent hereby requests that the certifying authority review and 

take action on this CWA section 401 certification request within the applicable 

reasonable timeframe.’"

"[T]he EPA is proposing to define "certification 

request" and "receipt." // "The EPA is 

proposing that the statutory timeline for 

certification review starts upon receipt by the 

certifying authority of a 'certification request,' 

rather than the receipt of a 'complete 

application' or 'complete request' as 

determined by the certifying authority." 44101 81

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule 

Whether this list of documents and 

information is clear enough to avoid 

subjective determinations by a 

certifying authority of whether 

submittal requirements have been 

satisfied. Specific

2

Whether the fourth and fifth items proposed to be required 

in a certification request are sufficiently broad to capture all potential federal 

licenses or permits. 

"[N]ot all proposed projects may be subject to 

monitoring or treatment of discharge (e.g., 

section 404 dredge or fill permits rarely allow 

for a treatment option)." // 4. identifies the 

location and type of any discharge that may 

result from the proposed project and the 

location of receiving waters;  5. includes a 

description of any methods and means 

proposed to monitor the discharge and the 

equipment or measures planned to treat or 

control the discharge; 44101 82

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule 

Possible review of whether 4th and 

5th items are sufficiently broad to 

capture all potential licenses and 

permits Specific
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1

Whether it should include “any applicable fees” in the definition of certification 

request. 

44101-

44102 82

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule 

Analysis of what is necessary to 

include in definition of "certification 

request"

2

"Pre-proposal recommendations to the EPA also requested that the Agency require 

project proponents to include existing documentation or reports showing prior 

contamination at the proposed federally licensed or permitted project site ." // "The 

EPA solicits comment on whether this would be an appropriate requirement for 

all certification requests, or whether this information is best requested on a case-

by-case basis by the certifying authority [and] whether such documentation or 

reports would be appropriate if the permit or license is being reissued or 

amended, or only for initial license or permit processes." 44102 82

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule Specific

1

"The EPA also solicits comment on whether the Agency should generate a 

standard form that all project proponents can use to submit certification 

requests. A standard form could help project proponents provide all necessary 

information and help certifying authorities quickly identify all components of the 

certification request. If the EPA promulgated a standard form, it could include all 

seven items included in the proposed definition of certification request. This 

proposal requires a project proponent to identify the location of a discharge in 

the certification request. To meet this requirement, the EPA recommends that 

the project proponent provide locational information about the extent of the 

project footprint and discharge locations, as shown on design drawings and 

plans."

Formats identified in rule include 1) ArcGIS File 

Geodatabase with accompanying Feature 

Classes 2) ArcGIS Shapefile 3) DXF or DWG 

(CAD files) projected to WGS 84 Decimal 

Degrees 4) KMZ/KML (Google Earth) 44102 83

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule Specific

1

"[C]onsider identifying discharge locations on readable maps." // "The EPA 

solicits comment on whether the location of all potential discharges from 

proposed federally licensed or permitted projects can be identified with such 

specificity or if other methods may be more appropriate for different types of 

activities." 44102 83

1

"[W]hether federal agencies should be subject to the same 'certification request' 

submittal requirements as proposed, or if they require different considerations 

and procedures than section 401 certification requests by other non-federal 

agency project proponents."

Certified Mail & Electronic Submission (Proof 

of Receipt) 44102 84

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule 

Review of required submittal 

requirements

Identify different 

considerations Specific

1

"The Agency requests comments on an alternative approach for federal agencies 

that issue general federal license or permits whereby 'certification request for a 

general permit or license ' would mean a written, signed, and dated 

communication from a Federal agency to the appropriate certifying authority 

that: (1) identifies the Federal agency and a point of contact; (2) identifies the 

proposed categories of activities to be authorized by general permit for which 

general certification is requested; (3) includes the proposed general permit; (4) 

estimates the number of discharges expected to be authorized by the proposed 

general permit or license each year; (5) includes a general description of the 

methods and means used or proposed to monitor the discharge and the 

equipment or measures employed or planned for the treatment or control of the 

discharge; (6) identifies the reasonable period of time for the certification 

request; and (7) contains the following statement: 'The federal agency hereby 

requests that the certifying authority review and take action on this CWA 401 

certification request within the applicable reasonable period of time.'" 44102 84-85

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule 

Comments on 

alternative approach Is this legally adequate?

2

"[W]hether these new definitions will provide sufficient clarity and regulatory 

certainty or if additional procedures or requirements may be necessary, and if so, 

what those procedures or requirements might be."

"The EPA intends that the term "certification 

request " means only written requests for 

certification." // "The EPA is proposing to 

define the term "receipt" as follows: Receipt 

means the date that a certification request is 

documented as received by a certifying 

authority in accordance with applicable 

submission procedures." 44102 85

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule 

Identify additional 

procedures, if appropriate Specific

Receipt : Receipt means the date that a certification request is documented as 

received by a certifying authority in accordance with applicable submission 

procedures.  Defines: Receipt 44102 85

III.B. Proposed Rule; 

When Section 401 

Certification 

Request/Receipt Proposed Rule Definition of Receipt Specific

2

"[A] certifying authority may take four potential actions pursuant to its section 

401 authority: it may grant certification, grant with conditions, deny, or waive its 

opportunity to provide certification." // "Where section 401 certification has 

been waived—expressly or implicitly—the federal agency may issue the license or 

permit. Id. This proposal is consistent with the Agency’s longstanding 

interpretation of what actions may be taken in response to a certification 

request." // "The EPA solicits comment on this interpretation and continued 

approach in this proposed rule." 44103 86-87

III.C. Proposed Rule; 

Certification Actions Proposed Rule 

Legal analysis of whether this 

interpretation of what actions may 

be taken in response to a 

certification request is appropriate Specific

Proposed Scope: "The scope of a Clean Water Act section 401 certification  is 

limited to assuring that a discharge from a Federally licensed or permitted 

activity will comply with water quality requirements." Proposed Scope 44104 89-90

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Legal analysis on whether proposed 

scope is reasonable interpretation of 

the CWA 

Discharge: Discharge for purposes of this part means a discharge from a point 

source into navigable waters. Defines: Discharge 44104 91

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule Definition of Discharge Specific

1

"[W]hether this definition is necessary, whether it provides appropriate 

clarification, or whether the EPA's proposed regulations would be sufficiently 

clear without including this new definition."// Whether an alternate definition of 

“DISCHARGE” may provide greater clarity and regulatory certainty

"Discharge for purposes of this part means a 

discharge from a point source into navigable 

waters." 44104 91

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Seeks input on 

alternate definition

Legal analysis of changes to the term 

"discharge" / Legal analysis of 

use/non-use of newly defined 

"discharge" term 

Whether alt def of 

discharge preferable / Is 

this new  definition 

appropriate, necessary Specific

Water Quality Requirements: "Water quality requirements means applicable 

provisions of 301, 302, 303, 306, and 307 of the Clean Water Act and EPA-

approved state or tribal Clean Water Act regulatory program provisions." Defines: Water Quality Requirements 44104 91

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Defined term water quality 

requirement Specific
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1

Whether additional specificity should be added to the proposed definition 

(WATER QULAITY REQUIREMENTS), for example that the term does not include 

non-water quality related state or local laws

"[W]hether the proposed definition [of 'water 

quality requirements'] is clear and specific 

enough to provide regulatory certainty for 

certifying authorities and project proponents . 

. . [or] whether additional specificity should be 

added to the proposed definition." 44104 92

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Legal analysis around necessary 

specificity for the definition of "water 

quality requirements"

Considers adding 

definitional specificity

Submit ideas around 

additional specificity Specific

1

"In an alternate approach, the EPA may consider defining the term “appropriate 

requirement of State law” to provide additional clarity concerning the scope of 

section 401. Under this alternate approach, the EPA solicits comment on whether 

that term should be defined similar to or more broadly or narrowly than 'EPA-

approved state or tribal Clean Water Act regulatory program provisions' as 

proposed in this rulemaking."

OR "[Should the EPA] consider defining the 

term 'appropriate requirement of State law' to 

provide additional clarity concerning the scope 

of section 401." 44104 92-93

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule Provides an alternative

Legal analysis of broad/ narrow 

definition of the term "appropriate 

requirement of state law"

Determine broadness/ 

narrowness of definition Specific

1

"[C]omment on other examples of certification conditions that may 

have been unrelated to water quality."

"[S]ome certifications have included conditions 

that may be unrelated to water quality, 

including requirements for biking and hiking 

trails to be constructed, one-time and 

recurring payments to state agencies for 

improvements . . . and public access for fishing 

and other activities." (pg. 94) 44105 95

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Provide other examples of 

certification conditions 

unrelated to WQ Open

Condition: Condition means a specific requirement included in a certification 

that is within the scope of certification. Defines: Condition 44105 95

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule Defined term Condition Specific

1

"The Agency solicits comment on the proposed information needed to support 

each condition, particularly on the utility of such information for the certification 

process."

"To assure that such “conditions” are 

appropriately tailored to the scope and 

authorized by law, this proposal would require 

the following information be provided for each 

condition included in a certification: 1. A 

statement explaining why the condition is 

necessary to assure that the discharge from 

the proposed project will comply with water 

quality requirements; 2. A citation to federal, 

state, or tribal law that authorizes the 

condition; and  3. A statement of whether and 

to what extent a less stringent condition could 

satisfy applicable water quality requirements." 

(pg. 96)

44105-

44106 97

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

May need legal review to determine 

if requirements are adequate Specific

"Overall, the EPA 

believes that the benefits 

of providing this 

information will 

significantly outweigh 

any additional 

administrative burden 

that certifying authorities 

may incur because of 

these new requirement" 

(p.97)

1  "The Agency also requests comment on these alternate approaches." Information needed to support each condition 44106 97

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Asks for review of 

alternatives

May need legal review to understand 

what is needed

May be desirable to identify 

other requirements Open

1

"[W]hether the proposed requirements for  conditions need to be further refined 

to allow federal agencies other than the EPA to appropriately determine 

compliance. Although this review function may be new to some federal agencies, it 

is consistent with the EPA’s own longstanding practice under its NPDES regulations 

implementing section 401 that allow the EPA to make such determinations under 

certain circumstances." 44106 98

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

(Continuation from above) May need 

legal review to determine if 

requirements need refinement Specific

1

"[W]hether the regulatory text should clarify that deficient conditions do not 

invalidate the entire certification or the remaining conditions." 

"This proposal would also provide federal 

agencies an opportunity to allow a certifying 

authority to remedy a condition that the 

federal agency determines exceeds or conflicts 

with the scope of section 401 authority under 

certain circumstances. If a federal agency 

determines that a condition does not satisfy 

the proposed requirements . . . this proposal 

would allow the federal agency to notify the 

certifying authority . . . and provide an 

opportunity to remedy." // "A federal agency 

would not be required to provide this 

opportunity." 44106

100 (context on 

99)

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Additional legal question, not posed 

in draft rule:  Does the state have 

more rights in this area? Specific

3

"[W]hether the proposed opportunity to remedy deficient conditions 

would be helpful and an appropriate use of federal agency resources, [and] 

whether it should be mandatory for federal agencies to provide this opportunity, 

and whether it is within the scope of EPA authority to establish through 

regulation." 44106 100

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Identify whether it 

should be mandatory 

to provide this 

opportunity

Is it in the scope of EPA authority? 

Should it be mandatory to provide 

this opportunity?

Multiple 

Specific

1

"The EPA also solicits comment on an alternative approach where certifying 

authorities would not have the opportunity to remedy deficient conditions, even 

if the reasonable period of time has not expired."

44106-

44107 100

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule Shares an alternative

May need legal analysis on whether 

states/tribes have rights to remedy in 

this situation Specific

1

"[W]hether the proposed approach appropriately captures the 

scope of authority for granting, conditioning, denying, and waiving a section 401 

certification." 44107 101

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Whether proposed approach 

captures scope of authority Specific

1

"[T]he extent to which project proponents have received non-water 

quality related conditions in certifications." 44107 101

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Extent to which project 

proponents have received 

non-WQ conditions in 

certifications Specific

3

"[W]hether this proposal regarding the scope of certification and conditions is an 

appropriate  and useful  way to ensure that federal licenses will not contain non-

water quality related certification decisions and conditions, or if there are other 

more useful and appropriate tools or mechanisms the EPA should consider to 

address these concerns."

"In particular, the EPA solicits comment on 

what it means for a certification or its 

conditions to be 'related to water quality' and 

how direct that relationship to water quality 

must be to properly define a certification or 

condition as within the appropriate scope of 

section 401." 44107 101-102

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Potential legal analysis of appropriate 

scope of conditions

Share more useful tools/ 

mechanisms to ensure not 

contain non-WQ conditions Specific

2

"What it means for a certification or its conditions to be 'related to water quality' 

and how direct that relationship to water quality must be to properly define a 

certification or condition as within the appropriate scope of section 401." (see directly above) 44107 102

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Legal analysis of what it means for a 

certification or its conditions to be 

“related to water quality” 

Provide input on what it 

means for a certification or its 

conditions to be “related to 

water quality” Specific
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1

"The EPA solicits comment on its interpretation of the phrase 'any other 

appropriate requirements of State law' as limited to requirements in EPA-

approved state and tribal CWA regulatory programs." 44107 102

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Legal interpretation of phrase "any 

other appropriate requirements of 

state law" Specific

1

"In particular, the EPA solicits comment on whether EPA should interpret that 

phrase more broadly to include any  requirement of State law, any water quality-

related requirement  of State law (regardless of whether it is part of an EPA-

approved program), or any different universe of state or tribal requirements 

(reflecting, or not, CWA sections or programs) that might be broader or narrower 

in scope than this proposal." 44107 102

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Whether should 

interpret more broadly

Legal analysis of whether should 

interpret more broadly Interpretation of a phrase

Possible alternative 

interpretations Open

2

"The EPA also solicits comment on its interpretation of sections 401(a) and 401(d) 

as limiting the scope of state and tribal section 401 review and conditions to 

impacts from potential 'discharges,' or whether the state or tribe may also 

consider a different and broader universe of impacts, such as impacts from the 

licensed project or activity as a whole, or some other universe of potential 

impacts to water quality." 44107 102

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Whether should 

interpret more broadly

Legal analysis of whether should 

interpret more broadly Interpretation of scope

Possible alternative 

interpretations Specific

2

"[W]hether this proposal will facilitate enforcement of certification conditions by 

federal agencies, or whether there are other approaches the Agency should 

consider beyond requiring a citation to state, tribal, or federal law or explaining 

the reason for a condition." 44107 102

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Seeking possible 

alternatives Review of enforcement approaches

Possible alternative 

approaches Specific

1

Whether, given the explicit limitations on conditions in this proposal, it may still 

be necessary or appropriate to expressly preclude these or other types of 

conditions that may create regulatory uncertainty.  Pre-proposal 

recommendations identified concerns with certain types of conditions that have 

created regulatory uncertainty for project proponents, including conditions that 

extend the effective date of a certification out beyond the reasonable period of 

time and conditions that authorize certifications to be re-opened. 103

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Legality of precluding specific types 

of conditions

May want to make 

suggestions around "or other 

types of conditions" Specific

1

"The EPA is also soliciting comment on an alternate approach that it is 

considering taking whereby the Agency would interpret CWA sections 401(a) and 

401(d) as providing two different scopes for action on a certification request."

"Specifically, section 401(a) could be read to 

authorize review of a section 401 certification 

only on the basis of determining whether the 

discharge would comply with the enumerated 

sections of the CWA; and section 401(d) could 

be read to authorize consideration of 'any 

other appropriate requirement of State law' 

only for purposes of establishing conditions 

once the certifying authority has determined 

to grant certification. Under this alternate 

approach, a certification request could be 

denied only if the certifying authority cannot 

certify that the discharge will comply with 

applicable provisions of CWA sections 301, 

302, 303, 306 and 307. This proposal would 

also define the term 'any other appropriate 

requirement of State law' to mean EPA-

approved state or tribal CWA regulatory 

program provisions (e.g., state water quality 44107 103

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Proposal of Alternate 

Approach

Review of viability of two different 

scopes for action on a certification Specific

1

"[W]hether establishing two different scopes for action under section 401 would 

clarify the certification process or if it could cause further confusion or potential 

delays in processing certification requests." 44107 103

III.D. Proposed Rule; 

Appropriate Scope for 

401 Certification 

Review Proposed Rule 

Clarity/ Confusion 

from  Alternative 

Approach

Review of viability of two different 

scopes for action on a certification Specific

1

"[W]hether there is any legal basis to allow a federal agency to extend the 

reasonable period of time beyond one year from receipt." 

"The Agency expects this clarification will 

reduce delays and help ensure that section 401 

certification requests are processed within the 

reasonable period of time established by the 

federal agency, and at most, within one year 

from receipt of the request.  The Agency 

understands that in cases where the certifying 

authority and project proponent are working 

collaboratively and in good faith, it may be 

desirable to allow the certification process to 

extend beyond the reasonable period of time 

and beyond the one-year statutory deadline." 44108 106

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Whether there is legal basis for 

extension beyond one year Specific

3

"[W]hether the pre-filing meeting process would be helpful for other certifying 

authorities, [and] whether it is an appropriate mechanism to promote and 

encourage early coordination between project proponents and certifying 

authorities, and if there are other options that may also be appropriate from a 

regulatory perspective."

"EPA also solicits comment on whether the 

Agency has the authority to propose similar 

requirements on state and tribal certifying 

authorities through this rulemaking." 44108 106

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Requests input on "other 

options" that may also be 

appropriate Specific

1

Whether the Agency has the authority to propose similar requirements on state 

and tribal certifying authorities through this rulemaking. The Agency also heard 

concerns from certifying authorities on staffing challenges, agency priorities, and 

the need for additional federal funding to support timely action on certification 

requests. 44108 106-107

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Legal review of whether the agency 

has legal authority to impose 

requirements on states/ tribes Specific

2

"[T]he Agency solicits comment from certifying authorities on the extent to which 

section 401 programs are funded by states and tribes and the number of full or 

part time employees that are assigned to evaluate and take action on certification 

requests."

"The Agency also heard concerns from 

certifying authorities on staffing challenges, 

agency priorities, and the need for additional 

federal funding to support timely action on 

certification requests." 44108 106-107

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Requests documentation 

from states and tribes on  

"the extent to which section 

401 programs are funded by 

states and tribes" and 

"number of full or part time 

employees that are assigned 

to evaluate and take action 

on certification requests." Open
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1

"The Agency solicits comment on the responsibilities of federal agencies, ways to 

facilitate technical and procedural information sharing among federal agencies, 

project proponents, and certifying authorities, and ways to provide technical and 

procedural assistance to project proponents and certifying authorities."

"EPA recognizes that federal agencies are 

uniquely positioned to promote pre-

application coordination among federal 

agencies, certifying authorities, and project 

proponents to harmonize project planning 

activities and promote timely action on 

certification requests." 44108 107

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

1

"[W]hether these factors are appropriate and whether there are other factors 

that a federal agency should consider when establishing the reasonable period of 

time (e.g., permit type within a federal agency, certifying authority resources and 

capacity to review)."

"In setting the reasonable period of time for a 

certification—either on a project-by-project 

basis or categorically through a 

rulemaking—the EPA proposes to require 

federal agencies to consider: 1. The complexity 

of the proposed project; 2. The potential for any 

discharge; and 3. The potential need for 

additional study or evaluation of water quality 

effects from the discharge." 44109 108

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Implies there could be 

alternative factors that 

should be addressed 

(reviewers should 

consider if there are)

Legal review of what factors are 

appropriate and if others should be 

considered

Submission of additional 

factors that should be 

considered when establishing 

the reasonable period of time 

for review Specific

1

"[W]hether the Agency should establish reasonable periods of 

time for different federal permit types on a categorical basis in its final rule."

"For example, the EPA could establish that 

section 401 certifications for CWA section 404 

permits that disturb a certain acreage 

threshold must be completed in a prescribed 

period of time." // Example Provided: 

"[I]nterstate pipelines that will cross a certain 

number of states or transport a certain volume 

of material" 44109 108

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Legal discussion about the need 

for/legality of creating categorical 

basis for establishing reasonable 

periods

May want to consider 

providing input on specific 

categories for use in 

establishing reasonable 

periods of time for review Specific

1

"[C]omment on an alternate approach . . . whereby the EPA would retain the 

language in its existing certification regulations that specifies a reasonable period 

of time 'shall generally be considered to be 6 months, but in any event shall not 

exceed 1 year.' 40 CFR 121.16(b)." 44109 109

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Proposes alternative 

of retaining language 

specifying reasonable 

period of time

Legal discussion about reasonable 

period of time

Discusses the language 

around defining 

"reasonable period of time" Specific

3

"[W]hether six months is an appropriate general rule, [and] if a longer or 

shorter period of time would be more appropriate as a general rule, and whether 

having such a general rule is appropriate."

"Such alternate approach would retain the 

federal agencies ability to determine the 

reasonable period of time." 44109 109

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Seeks feedback on the 

appropriate-ness of 

three options  (6 

months, longer or 

shorter)

Legal discussion about 

"appropriateness" of period of time 

requirements

Relates to definition of 

"reasonable period of time" Specific

2

"[W]hether the proposed process is the most efficient way to provide clarity and 

transparency, or if there are other procedural or administrative mechanisms that 

may be more effective . . . [or] whether this alternate approach would provide 

greater efficiency and transparency in the certification process, or if there are 

concerns with this approach. 44109 110

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Seeks alternate 

approaches that could 

increase efficiently 

and transparency

Possible legal discussion about use of 

different procedural or administrative 

mechanisms?

Seeks input on whether there 

are other procedural or 

administrative mechanism 

that are more efficient wats 

to provide clarity and 

transparency Open

1

"[W]hether, if a federal agency promulgates reasonable periods of time 

categorically based on project type, the notification process in this proposal 

would still be necessary." 44109 110

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Legal review of whether notification 

process is necessary Specific

1

"[W]hether FERC’s hydropower regulations, or other existing federal regulations, 

provide clear enough procedure and transparency that the additional notice to 

the certifying authority proposed in this rule would be redundant, unnecessary, 

or a waste of resources." 44109 111

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Whether notification process is 

required Specific

"Fail or refuse to act  means the certifying authority actually or constructively 

fails or refuses to grant or deny certification, or waive the certification 

requirement, within the scope of certification and within the reasonable period 

of time." (pg. 112)

"[R]equirement to obtain certification is 

waived when a certifying authority 'fails or 

refuses to act' on a request for certification, 

within a reasonable period of time (which 

shall not excees one year). 33 U.S.C. 

1341(a)(1)" (pg. 111) // "A certifying authority 

actually fails or refuses to grant certification 

when it states its intention unambiguously in 

writing or takes no action within the 

reasonable period of time." (pg. 111)

44109-

44110 112

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Defines Failure/ Refusal to 

Act Specific

2

"Alternatively, the Agency seeks comment on an approach that would not define 

'fails or refuses to act ' as a seperate term." // [T]he Agency solicits comment on 

other tools or mechanisms to encourage certifying authorities to act timely and 

within the scope of certification, consistent with the text of the CWA as defined 

in this proposal." 44110 114

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Seeks input on  

alternative tools or 

mechanisms

Should there be a separate 

term and definition re: 

Failure/ Refusal to Act 

Seeks submission of 

information on other tools or 

mechanisms to encourage 

certifying authorities to act 

timely and within the scope 

of certification Open

1

"[W]hether the opportunity to remedy deficient certifications or conditions 

would be helpful and appropriate, or if it could create additional delays in the 

federal licensing or permitting process." 44110 114

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Whether states must be provided the 

opportunity to remedy deficient 

certifications or conditions

Check whether  the term 

"deficient" has formally 

been defined anywhere 

(likely intended to mean 

inconsistent with the CWA 

as defined in this proposal) 

Does it need to be? Specific

1

"The EPA also solicits comment on an alternative approach where certifying 

authorities would not have the opportunity to remedy deficient denials, even if 

the reasonable period of time has not expired." 44110 114

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Alternative approach 

where cert auth not 

given opportunity to 

remedy

Legal review of whether cert auth 

must be given opportunity to remedy

How is "opportunity to 

remedy" defined? Specific

1

"The Agency also solicits comment on whether there are other mechanisms that 

may also promote timely and appropriate action on certification requests." 44110 114

III.E. Proposed Rule; 

Timeframe for 

Certification Analysis 

and Decisions Proposed Rule 

Seeking other 

mechanisms that 

promote timely and 

appropriate action

(Potential need to review legality of 

using other proposed mechanisms)

Seeks submission of other 

mechanisms that promote 

timely and appropriate action Open

3

"[W]hether this opportunity to remedy a deficient denial would be helpful and an 

appropriate use of federal agency resources, [and] whether it should be 

mandatory for federal agencies to provide this opportunity, and whether it is 

within the scope of Agency authority to establish through regulation." 44111 117

III.F. Proposed Rule; 

Contents and Effect of a 

Certification Proposed Rule 

Is it within the scope of authority for 

fed agency to provide opportunity to 

correct deficiency? Specific
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2

"[W]hether the proposed approach appropriately captures the scope of authority 

for granting, conditioning, waiving, and denying a section 401 certification, and 

whether the proposed approach also effectively addresses those circumstances 

where certification is sought for general permits issued by the federal agencies 

(e.g., 33 U.S.C. 1344(e))." 44412 120-121

III.F. Proposed Rule; 

Contents and Effect of a 

Certification Proposed Rule 

Whether approach appropriately  

captures the scope of authority Specific

2

"[W]hether additional information on the TAS process for section 401 

certifications would be helpful and how the Agency could best communicate that 

information to the public."

"[T]here are two scenarios where the EPA acts 

as the certifying authority: (1) on behalf of 

federally recognized Indian tribes that have 

not received TAS for section 401, and (2) on 

lands of exclusive federal jurisdiction, such as 

Denali National Park." 44112 121

III.G. Proposed Rule; 

Certification by 

Administrator Proposed Rule 

How the agency can best 

communicate this 

information to the public Specific

2

"The Agency solicits comment on its interpretation of the EPA’s advisory 

role under Section 401 and the utility of maintaining such a role for the EPA." 44112 122

III.G. Proposed Rule; 

Certification by 

Administrator Proposed Rule 

Covered under other question 

analysis Specific

1

"[W]hether providing public notice within 20 days of receipt is appropriate or 

whether more or less time would be appropriate." 44113 123-124

III.G.1. Proposed Rule; 

Cerification by 

Administrator; Public 

Notice Procedure Proposed Rule 

Seeks input on 

whether more or less 

time needed

Not user if need legal+I98:I140 

review of 20 day notice requirement

1

"[W]hether the term 'request' as used in the statute is broad enough to include 

an implied requirement that, as part of the submission of a request for 

certification, a project proponent also provide the certifying authority with 

advance notice that a request is imminent."

"This proposal also includes for the first time a 

requirement that the project proponent 

request a pre-filing meeting with the EPA when 

the Agency is the certifying authority." 44113 124

III.G.2. Proposed Rule; 

Certification by 

Administrator; Prefiling 

Meeting Procedure Proposed Rule 

Is the term "request" broad 

enough to include the 

implied requirement? Specific

1 "The EPA seeks comment on the proposed pre-filing meeting process."

Proposal only requires a "pre-filing meeting 

process when the EPA is the certifying 

authority." // "The EPA is particularly 

interested in comments related to existing 

state, tribal or federal agency pre-filing notice 

or meeting requirements and whether such 

requirements have favorably affected the 

review and disposition of certification 

requests, particularly with respect to timely 

receipt of information relevant for reaching 

informed section 401 certification decisions."

44113-

44114 126-127

III.G.2. Proposed Rule; 

Certification by 

Administrator; Prefiling 

Meeting Procedure Proposed Rule 

Seeks general input on the 

proposed pre-filing meeting 

process Open

2

"[W]hether states, tribes and project proponents would like this pre-filing 

meeting process to be required for all certification requests, including those 

where the EPA is not the certifying authority , and what legal authority the EPA 

would have to impose such requirements on states and tribes through this 

rulemaking." 44114 127

III.G.2. Proposed Rule; 

Certification by 

Administrator; Prefiling 

Meeting Procedure Proposed Rule 

1) Whether pre

filing meeting process should  be 

required for all certification requests, 

including those where the EPA is not 

the certifying authority; 2) What legal 

authority the EPA would have to 

impose such requirements on states 

and tribes through this rulemaking Specific

2

"[W]hether such pre-filing meeting process, if adopted nationwide, should be 

mandatory or discretionary . . . [and if mandatory] comment on the regulatory 

effect of a project proponent or certifying authority failing to participate in this 

process." 44114 127

III.G.2. Proposed Rule; 

Certification by 

Administrator; Prefiling 

Meeting Procedure Proposed Rule 

May want legal input on whether pre-

filing meeting process, if adopted 

nationwide, should be mandatory or 

discretionary Specific

1

"The EPA also solicits comment on the regulatory effect of a project 

proponent or certifying authority failing to participate in this process." (combined with above) 44114 127

III.G.2. Proposed Rule; 

Certification by 

Administrator; Prefiling 

Meeting Procedure Proposed Rule 

Possible non-requested legal 

discussion:  What might the legal 

consequences of failure to participate 

in pre-filing meeting be?

Input on the potential 

regulatory effect of a project 

or certifying authority 

proponent failing to 

participate in this process Specific

1

"Whether 30 days would be too long in cases with a 60-day reasonable period of 

time for a certifying authority to act on a request."

"The EPA understands that providing only 30 

days from receipt for the EPA to request 

additional information may seem short but the 

proposed pre-filing meeting process is a way 

for the Agency to understand more about the 

proposed federally licensed or permitted  

project before the certification request is 

submitted." 44115 131

III.G.3. Proposed Rule; 

Certification by 

Administrator; Requests 

for Additional 

Information Proposed Rule Specific

1

"The EPA also solicits comment on other appropriate timelines for requesting 

additional information that would be consistent with the reasonable period of 

time established by the federal agency." 44115 131

III.G.3. Proposed Rule; 

Certification by 

Administrator; Requests 

for Additional 

Information Proposed Rule 

Seeks input on other 

appropriate timelines

May need legal analysis of other 

appropriate timelines

Seeks sharing about other 

appropriate timelines for 

requesting additional 

information Open

1

"[W]hether nationally consistent procedures for requesting and receiving 

additional information to support a certification request would provide additional 

clarity and regulatory certainty for certifying authorities and project proponents." 44115 131

III.G.3. Proposed Rule; 

Certification by 

Administrator; Requests 

for Additional 

Information Proposed Rule Specific

2

Whether the procedures in this proposal should be encouraged or required for all 

certifying authorities, not just the EPA, and under what authority the Agency 

could require states and tribes to comply with these procedures 131-132

III.G.3. Proposed Rule; 

Certification by 

Administrator; Requests 

for Additional 

Information Proposed Rule 

Under what authority the Agency 

could require states and tribes to 

comply with pre-filing meeting 

procedures? Specific

2

"The EPA solicits comments on this [NOTIFICATION TO NEIGHBORING 

JURISDICTIONS] approach and whether additional process or clarification is 

needed to explain the EPA’s role in determining the effects on neighboring 

jurisdictions." 44116 134

III.H. Proposed Rule; 

Certification by 

Administrator; 

Determining the Effect 

on Neighboring 

Jurisdictions Proposed Rule 

Whether additional 

process is needed

Potential input on additional 

process needed to explain 

EPA's role in determining 

effects on neighboring 

jurisdictions Open
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1

"[W]hether this proposal is tailored for the EPA to provide appropriate technical 

assistance to certifying authorities, federal agencies and project proponents, or if 

the EPA should offer or provide assistance in other specific or additional 

circumstances." 44116 135

III.I. Proposed Rule; 

Certification by 

Administrator; EPA's 

Role in Review and 

Advice Proposed Rule 

Whether additional 

assistance should be 

provided in additional 

circumstances

Potential suggestions for EPA 

to provide assistance in other 

specific or additional 

circumstances Open

2

"The EPA requests comment on these [ENFORCEMENT] provisions, and whether 

additional enforcement procedures may be appropriate to further define the 

federal agency’s enforcement obligations."

The EPA’s existing certification regulations do 

not discuss the federal agency’s responsibility 

to enforce such conditions after they are 

incorporated into the permit. Under this 

proposal and consistent with the Act, a federal 

agency would be responsible for enforcing 

conditions included in a certification that are 

incorporated into a federal license or permit. 44116 135

III.J. Proposed Rule; 

Certification by 

Administrator; 

Enforcement Proposed Rule 

Whether additional enforcement 

procedures may be appropriate to 

further define the federal agency’s 

enforcement obligations

Suggestions for potential 

additional enforcement 

procedures  to further define 

the federal agency’s 

enforcement obligations Open

1

"[W]hether specific procedures such as these would be reasonable to include in 

section 401 regulations, or whether the general enforcement provisions of the 

CWA provide sufficient notice and procedure." 44116 135

III.J. Proposed Rule; 

Certification by 

Administrator; 

Enforcement Proposed Rule Poses two alternatives Which is sufficient? Specific

2

"The Agency solicits comment on this interpretation and whether clarification on 

this point may be appropriate to include in the regulatory text."

"[S]ection 401 does not provide an 

independent regulatory enforcement role for 

certifying authorities. . . ." 44116 136

III.J. Proposed Rule; 

Certification by 

Administrator; 

Enforcement Proposed Rule 

May seek legal input on proposal's 

interpretation of enforcement 

provisions Specific

1

"[W]hether there are additional procedures or clarifications that would provide 

greater regulatory certainty for certifying authorities, federal agencies, and 

project proponents." 

(opportunity to inspect, notification & 

recommendations)

44116-

44117 137

III.J. Proposed Rule; 

Certification by 

Administrator; 

Enforcement Proposed Rule 

Suggestions for additional 

procedures or clarifications 

that would provide greater 

regulatory certainty for 

certifying authorities, federal 

agencies, and project 

proponents. Open

1

"[W]hether it should maintain the existing oversight provision for certification 

modifications to provide a regulatory backstop for ensuring consistency with the 

CWA, given the relative infrequency of occurrence and the unique nature the 

circumstances giving rise to a modification request." 44117 138

III.K. Proposed Rule; 

Certification by 

Administrator; 

Modifications Proposed Rule 

May seek legal input on whether EPA 

should maintain the existing 

oversight provision for certification 

modifications Specific

3

"[T]he Agency also solicits comment on the appropriate scope of the EPA’s 

general oversight role under section 401, [and] whether the EPA should play any 

role in oversight of state or tribal certifications or modifications, and, if so, what 

that role should be." 44117 138

III.K. Proposed Rule; 

Certification by 

Administrator; 

Modifications Proposed Rule 

Legal analysis of 1) the appropriate 

scope of the EPA’s general oversight 

role under section 401; 2) whether 

EPA play any role in oversight of state 

or tribal certifications or 

modifications

Seeks input on the role EPA 

should play in oversight of 

state or tribal certifications or 

modifications Open

1

"The Agency also requests comment on the legal authority for a more involved 

oversight role in individual water quality certifications or modifications." 44117 138

III.K. Proposed Rule; 

Certification by 

Administrator; 

Modifications Proposed Rule 

Analysis of legal authority for a more 

involved oversight role in individual 

water quality certifications or 

modifications. Specific 

4

"[W]hether and to what extent states or tribes should be able to modify a 

previously issued certification, either before or after the time limit expires, before 

or after the license or permit is issued, or to correct an aspect of a certification or 

its conditions remanded or found unlawful by a federal or state court or 

administrative body." 44117 138

III.K. Proposed Rule; 

Certification by 

Administrator; 

Modifications Proposed Rule 

Legal analysis of 1) whether and 2) to 

what extent modifications of a 

previously issued certification should 

be possible

May want to submit specific 

suggestions on allowable 

modifications of a previously 

issued certification Specific

3

"The Agency solicits comments on all aspects of the analysis, including 

assumptions made and information used, and  requests any data that may assist 

the Agency in evaluating and characterizing the potential impacts of the proposed 

revisions to the section 401 certification process." 44117 140 IV. Economic Analysis

Economic 

Analysis

ECONOMIC ANALYSIS of the 

economic analysis - incl. assumptions 

and information used

Requests any data that may 

assist EPA in evaluating and 

characterizing the potential 

impacts of the proposed 

revisions to the section 401 

certification process. Open

3

"The Agency also solicits comment on the utility of using case studies to inform 

the Agency’s analysis, [and] the utility of the specific case studies selected, and if 

there are other examples that could also serve as informative case studies." 44117 140 IV. Economic Analysis

Economic 

Analysis

ECONOMIC ANALYSIS of usefulness 

of case studies and other potential 

examples to include

Seeks other examples that 

could also serve as 

informative case studies Open

1

"The EPA solicits comment on whether there are ways it can increase clarity, 

reduce the burden, or improve the quality or utility of the collection of 

information in general. 44118 142

V.C. Statutory and 

Executive Order 

Reviews; Paperwork 

Reduction Act

Statutory and 

Executive 

Order Reviews

PROCEDURAL/ORGANIZ-ATIONAL 

ANALYSIS of ways to collect 

information

Seeks suggestions on ways to 

improve information 

collection efforts Open

131

DEFINITIONS:

pg. 88

discharge

activity

applicant

other limitations

any other appropriate requirements of state law

pg. 89

certification

condition

discharge

water quality requirement
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